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ATTACHMENT 1

CONSISTENCY WITH STATUTORY REQUIREMENTS
COMPREHENSIVE PLAN

As Common Sense Alliance (CSA) has consistently commented throughout the CAO 
review process, new restrictions on land use in the current ordinance are in many ways 
inconsistent with the Comprehensive Plan.  

Evidence indicates that the current CAO rules are protecting Critical Areas. – As a 
starting point, the evidence presented during the CAO review process regarding the 
current state of San Juan County critical areas demonstrates that the current CAO 
provisions of our development regulations are protecting the functions and values of our 
critical areas. The Findings recommended in the draft Wetlands and Fish and Wildlife 
Habitat Conservation Area ordinance specifically state:

IX. The nature of land development in San Juan County is 
generally light intensity with very limited manufacturing, industrial 
and commercial development. 

X. The BAS provides little peer reviewed, direct evidence that San 
Juan County’s existing regulations are not protecting the functions 
and values of wetlands 

While the findings relate to wetlands, in fact there was no evidence of water quality or 
habitat issues existing in the County as well.

Where no problem has been identified under the current regulatory regime, a serious 
question arises as to the need for additional draconian regulations that fail to meet the 
basic rule of the Comprehensive Plan.

Accordingly, the goal of protecting critical area functions and values is already being 
satisfied.  (Comp Plan Goal 1)

Proposed CAO regulations are not balanced and related to impacts. – Consistency 
with the Comprehensive Plan, however, further requires that “Critical Area requirements 
that are balanced and related to impacts.”  (Comp Plan Goal 3.) As the findings adopted 
by the County Council explicitly recognize, however: “The BAS provides little peer 
reviewed, direct evidence that San Juan County’s existing regulations are not protecting 
the functions and values of wetlands.” Proposed Wetlands Section K.VIII; Proposed 
FWHCA Section M.X.  Accordingly, the most that has been identified are theoretical 
impacts based on science of highly questionable applicability in San Juan County or 
anecdotal reports from sources that are known to be biased and whose methods cannot be 
replicated.  Accordingly, it is not possible for the proposed new regulations to be 
consistent with the Comprehensive Plan.

More specifically, for example, the imposition of buffer widths based on studies 
conducted in areas involving significantly greater pollutant loading and failure to 
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recognize the absence of credible evidence of significant pollution from home sites in 
San Juan County, demonstrates that the proposed CAO provisions related to water quality 
protection are not properly “related to impacts” as contemplated by the Comprehensive 
Plan.  Indeed, the proposals appear intent on imposing new buffer restrictions upon 
residential development and what islanders do around their homes in our rural 
community, even though runoff from roads appears a far more likely source of the 
majority of whatever stormwater pollution is occurring in the County.  The imposition of 
new restrictions on residential development and what islanders do around their homes,
without addressing road runoff, is not the type of balanced regulation contemplated by 
the Comprehensive Plan.

This is not a new issue or a new problem; CSA has urged the County to identify the 
problem for years so that CAO provisions could be designed consistent with the 
Comprehensive Plan Goal.  We note further, that satisfying this goal is critical to 
enabling the County to defend its policies against likely as applied challenges to the now 
proposed new restrictions on the building of single-family homes in our communities.

According to the Washington Attorney General’s Advisory Memorandum: Avoiding 
Unconstitutional Takings of Private Property (2006) at 10-11, “There must be a public 
problem or “evil” that needs to be remedied for there to be a legitimate public 
purpose.”  (Emphasis added.)  CSA has frequently pointed out this defect in the County’s 
analysis, and although the AG’s Guide is frequently cited by County planners, this 
guidance has to date been ignored in reviewing the proposed CAO revisions.

Failure to craft land use regulations that are balanced and related to actual impacts rather 
than drafted based on theoretically potential impacts renders the proposed CAO 
provisions inconsistent with the Comprehensive Plan.

CAO regulations are not limited to an extent consistent with the Comprehensive
Plan. – Even if the County were able to identify any actual impacts of residential 
development in San Juan County, it has not identified any actual impacts requiring 
additional land use regulation under the GMA because it has not established that any such 
impacts will result in a net loss of any identified critical area functions and 
values.  Unless a particular impact would result in a net loss of some identified critical 
area function or value, the GMA does not require a critical area to be protected from it. 
Since there is no evidence in the record supporting such a finding, the proposed 
imposition of new and additional land use regulation cannot be consistent with
“[a]llow[ing] for use of property to the greatest extent possible while protecting Critical 
Area functions and values.”  (Comp Plan Goal 2.)

The functions and values of our Critical Areas are already being protected as required by 
the GMA since there is no evidence of any actual impacts that would result in a net loss 
of any identified critical area functions and values if not prevented.  Accordingly, the 
imposition of new land use regulation under the proposed CAO sections is inconsistent 
with allowing the greatest use of property possible while protecting critical area functions 
and values.
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Indeed, throughout the CAO review process CSA has complained that County planners 
have persisted in promoting, and the County Council has to date accepted, what amount 
to recommendations for a buffer-centric prohibition of use near shorelines and wetlands 
without regard to the adequacy of the current program.  The fact that some BAS 
references may suggest certain additional restrictions on land use does not require the 
imposition of such restrictions unless failure to do so would result in a net loss of (i.e., 
fail to protect) critical area functions and values.

The proper question under the Comprehensive Plan is:  What is the proper level of 
restriction that achieves the GMA goal of protecting existing functions and values 
(Swinomish Indian Tribal Community v. Western Washington Growth Management 
Hearings Bd., 161 Wn.2d 415, 166 P.3d 1198 (2007)) while meeting the objective of 
allowing maximum use of the land consistent with that requirement? Failure to recognize 
the land use objectives in the Comprehensive Plan, measured against the need for 
effective management rather than a buffer-only preclusive use approach renders the CAO 
inconsistent with the Comprehensive Plan.  Failure even to ask this fundamental question 
under the Comprehensive Plan, which is presumed to be valid policy under the GMA, is 
at best irresponsible on the part of the County.  

The County must start by asking the correct questions before it can adopt new CAO 
provisions consistent with the Comprehensive Plan, the GMA, and appropriate due 
process considerations.

Consistency with the Comprehensive Plan is required and not been met with the current 
ordinance.  The Minimum Guidelines speak of both regulatory and non regulatory 
approaches, and recognize that only “incompatible” uses need be prohibited and others 
allowed with either active or passive protections that achieve the no-net-loss goal.  The 
CAO must be revised along these lines to achieve consistency with the Comprehensive 
Plan goal.

Finally the current program completely fails to advance the 4th Comprehensive Plan 
goal.

Establish funding mechanisms to support Critical Area protection 
programs including funding for voluntary measures such as 
education, technical assistance, and cost share programs.

Yet this goal is essential to the development of the nonregulatory programs that are to 
work hand and hand with regulatory programs to achieve the balanced approach to 
protection envisioned by the Comprehensive Plan.  Ignoring this important element is 
another failure to be consistent with the goals of the Comprehensive Plan and grounds for 
additional review before adoption.
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ATTACHMENT 2

CONSISTENCY WITH GROWTH BOARD AND DECIDED CASES

A central element to any consistency review is to look at the many Growth Board cases 
on development regulations and determine whether the County proposals follow the 
guidance of the Growth Boards.  In the present case it is clear that the proposed drafts do 
not.  Specific concerns are identified below.

A. AN ORDINANCE REGARDING GENERAL REGULATIONS FOR 
CRITICAL AREAS; AMENDING SAN JUAN COUNTY CODE 
SECTIONS 18.10.040, 18.20.010, 18.20.020, 18.20.030, 18.20.040, 18.20.060. 
18.20.070, 18.20.080, 18.20.090, 18.20.110, 18.20.120, 18.20.130, 18.20.140, 
18.20.160, 18.20.170, 18.20.180, 18.20.190, 18.20.200, 18.20.220, 18.20.230, 
18.30.110, 18.80.010, 18.80.020, 18.80.070, and 18.80.090, AND ADDING A 
NEW SECTION TO SJCC CHAPTER 18.80

1. Consistency 

Part of the consistency requirement in GMA is that the development regulations are both 
understandable and implement the comprehensive plan.  A definition must also be 
consistent with the adopted regulations.  Where a definition allows too much 
administrative discretion or subjectivity, it fails to meet the GMA requirements for 
consistency.

Examples of Growth Board notes on the validity and consistency of development 
regulations such as the San Juan County CAO would include the following: 

The consistency required between DRs and the CP means that no 
feature of the plan or regulation is incompatible with any other 
feature of a plan or regulation.  WAC 365-195-210.  CMV v. 
Mount Vernon, 98-2-0006 (FDO, 7-23-98).

A local government has the duty of enacting DRs that are 
understandable.  WEC v. Whatcom County, 95-2-0071 (FDO, 12-
20-95).

Where ordinances do not contain specific standards for deciding in 
advance whether a project does or does not qualify for approval 
under the policies of the CP, the implementing DRs do not comply 
with the GMA.  CMV v. Mount Vernon, 98-2-0006 (FDO, 7-23-
98).

A requirement for geotechnical assessment which does not include 
definitive standards in a DR against which the assessment can be 
measured does not comply with the GMA.  Diehl v. Mason 
County, 95-2-0073 (Compliance Order, 3-22-00).
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A requirement for “minimized vegetation removal” is not a DR 
standard that complies with the GMA.  Diehl v. Mason County, 95-
2-0073 (Compliance Order, 3-22-00).

Clear regulations are essential for GMA compliance.  Where 
multiple interpretations are shown or are possible, compliance has 
not been achieved.  FOSC v. Skagit County, 96-2-0025 
(Compliance Order, 9-16-98).

From the Western Washington Growth Management Hearings Board digest.

With the notes from the Growth Board in mind, the following definitions fail to meet one 
or more of the “consistency” elements and must be fixed before the County adopts the 
proposed regulation.  The definitions are from the General ordinance.

“Buffer zone, strip, or area” means either an area designed to 
separate incompatible uses or activities, or a contiguous area that 
helps moderate adverse impacts associated with adjacent land uses 
and that is necessary for the continued maintenance, function, and 
structural stability of the protected area. Different types of buffers 
perform different functions.

Comment:  The definition fails to provide any meaningful guidance to the administrator 
or the property owner as to where, when or how buffers are to be administered as 
distinguished from setbacks or mechanical means that may achieve the same functional 
purpose as a buffer, but with much less disruption to the use and enjoyment of property.  
As a consequence the term fails to meet the requirement of objectivity and a certain 
degree of specificity to make it administratively useful and lawful. 

“Class I beach” means a beach or shore having dependable, 
geologically fully developed, and normally dry backshore. 

“Class II beach” means a beach or shore having only marginally, 
geologically partially developed and not dependably dry 
backshore. 

“Class III beach” means a beach or shore having no dry backshore.

Comment:  As noted above Growth Board and court cases require adequate guidance for 
administrative action.  It is the County and not the administrator that needs to spell out 
the criteria.  The terms “dependable,” “fully developed” and “normally dry” are terms 
that are wholly subjective and require a technical reference to provide objective 
guidance as to where the dividing line between the beaches is to be drawn.  A definition 
that cannot be understood by those regulated and that is open to subjective discretion by 
the administrator without adequate guidance fails to provide objective criteria for 
evaluation, provides inadequate guidance to administrators and is unenforceable.
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“Conservancy environment, shoreline” means an environment 
designation that is applied to areas which are largely free of 
intensive development.

Comment:  The definition is not consistent with the minimum guidelines for development 
of shoreline master programs, Chapter 173-26 WAC, which uses rural conservancy as 
the preferred designation and which has a specific definition—See WAC 173-26-211.  
Adding this definition causes both conflict with guidelines and confusion as to 
applicability.

“Critical area functions and values” means the beneficial roles 
served by critical areas and the values people derive from these 
roles including, but not limited to, water quality protection and 
enhancement; fish and wildlife habitat; food chain support; flood 
storage, conveyance, and attenuation; ground water recharge and 
discharge; erosion control; wave attenuation; protection from 
hazards; and within shoreline jurisdiction, shoreline ecological 
functions and processes.

Comment:  The term functions and values is undefined in the GMA minimum guidelines, 
WAC 365-190-030, but is defined in the shoreline update guidelines (WAC 173-26-020) 
as follows:

(13) “Ecological functions” or “shoreline functions” means the 
work performed or role played by the physical, chemical, and 
biological processes that contribute to the maintenance of the 
aquatic and terrestrial environments that constitute the shoreline’s 
natural ecosystem.

Comment:  By introducing a definition that is vague, subjective and different from the 
Shoreline guidelines the County is again creating administrative subjectivity in the 
program.

“Critical habitat” means an area or type of environment that may 
be of crucial importance to the perpetuation of an organism or 
biological population which normally lives or occurs there.

Comment:  Both wetlands and fish and wildlife habitat conservation areas deal with 
“habitat.”  The definition of “critical” is at odds with the specific definitions (WAC 365-
190-030(6), FWHCA, and WAC 365-190-030(22), Wetlands).  By introducing a concept 
based on “May be of crucial importance” to species that “normally” live or occur there 
provides another wildly subjective term that is not consistent with either the guidelines or 
case law.

“Habitat” means the place or type of site where a plant or animal 
naturally or normally lives and grows.



80971-0001/LEGAL25215054.1 -4-

Comment:  It is important to distinguish between “habitat” where a specific animal, bird,
fish or plant is found, and one that is capable of supporting a particular form of life but 
where none is presently found.  The terms used are too vague to make that distinction and 
again grants excessive discretion to the administrator.

“Impervious surface” means a surface area with a Rational Method 
runoff coefficient greater than .35, that creates a barrier to the entry 
of water into the soil in comparison with natural conditions prior to 
development, or that causes water to run off the surface in greater 
quantities or at an increased rate of flow in comparison with the 
flow prior to development.

Comment:  This definition means everything is an impervious surface (such as lawns) 
that do not function as the natural condition.  What is the reference point for “natural 
conditions”–which may range from solid rock to sand—again too much room for 
administrative discretion. 

“Intensive” means highly concentrated, very large, or considerable, 
in terms of San Juan County standards and environment.

Comment:  Another highly subjective term, which out of context could mean possibly 
anything and as such fails to provide adequate “objective guidance” as required by the 
Growth Boards.

“Native vegetation” means plant species which are indigenous to 
San Juan County.

Comment:  This term is meaningless without a reference book to identify which species 
the County claims are “indigenous.”  Further, it would make most rhododendrons (the 
state flower) an invasive or “non native” species. 

“Natural environment (shoreline)” means the Shoreline Master 
Program designation designed to preserve unusual or valuable 
natural resource systems by regulating all potential uses which 
might degrade or alter the natural characteristics that make the area 
unusual or valuable.

Comment:  If you are going to use a term from the shoreline regulations, you should use 
the term as defined in the shoreline guidelines, RCW 173-26-211.  The definition above is 
inconsistent with that definition.

“No net loss” means the requirement that development and 
vegetation removal not result in net harm in the aggregate to the 
existing functions and values of the ecosystem that includes the 
adversely impacted or lost critical areas. The no net loss standard 
in WAC 365-196-830 requires that where development regulations 
allow harm to critical area functions and values, they must require 
compensatory mitigation of the harm unless alternative means of 
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protecting critical areas exist such as best management practices or 
a combination of regulatory and non-regulatory programs.

Comment:  At the project level no net loss is measured by the impact of a given project 
and mitigation is to be measured by a rough proportionality to that impact and within the 
affected area not necessarily in place, in kind.  Your definition does not make those 
distinctions clear and leaves room for administrative abuse. 

“Nonconforming structure” means an existing structure that which 
does not conform to the dimensional regulations, including but not 
limited to, setback, height, lot coverage, density, and building 
configuration regulations of the land use district designation where 
in which it is located due to changes in code requirements. (See 
also “alteration, nonconforming structures.”)

Comment:  By listing a number of elements of nonconformity and omitting buffers, tree 
protection zones and vegetation management areas, the definition then excludes those 
measurements as creating nonconformity, yet the structures would be regulated as 
nonconforming if they penetrate one or more of the listed items.  The definition is 
confusing and as such leaves too much room for administrative discretion.

“Rural environment” means the Shoreline Master Program 
designation that is designed to protect, maintain, and enhance the 
rural character of the County’s shoreline. Rural environments are 
intended to retain the pastoral, forested, and natural landscape 
qualities of the islands while providing protection from expansion 
of urban and suburban forms of land uses.

Comment:  Here again the text uses an out of date definition contrary to the minimum 
guidelines, WAC 173-26-211.

“Stream” means a watercourse with a defined bed and banks, not 
including man made ditches, canals, or other entirely artificial 
watercourses, except where they exist in a natural watercourse (see 
WAC 220-110-020). Streams are classified in WAC 222-16-030 
and 031.

Comment:  The definition is unclear since the classifications at WAC 222-16-030/031 
include Marine shorelines.  “1) ‘Type S Water’ means all waters, within their bankfull 
width, as inventoried as ‘shorelines of the state’ under chapter 90.58 RCW and the rules 
promulgated pursuant to chapter 90.58 RCW, including periodically inundated areas of 
their associated wetlands.”  The ordinance must clarify whether streams as used in this 
ordinance include Marine shorelines. 

“Tree line” means the line created by existing trees, at the trunk 
line, growing in a generally continuous line, as opposed to a line 
drawn between a few isolated trees. 
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“Tree Protection Zone” means a protective area established around 
a tree or cluster of trees. With regard to streams, lakes, ponds, and 
shorelines, this includes the area between the water and the tree or 
cluster of trees.

Comment:  The definition is wholly devoid of any criteria by which either term may be 
objectively measured or known by the average property owner, who must necessarily 
guess at the meaning, and could result in any property with any trees being classified as 
within a tree protection zone.

2. General Regulations–Other Concerns

Growth Boards have made it clear that not all critical areas must be preserved in place if 
the functions and values within the applicable system can be preserved.

... the Act's requirement to protect critical areas, particularly 
wetlands and fish and wildlife habitat conservation areas, means 
that the structure, values and functions of such natural ecosystems 
are inviolate must be maintained.  While local governments have 
the discretion to adopt development regulations that may result in 
localized impacts upon, or even the loss of, some critical areas, 
such flexibility must be wielded sparingly and carefully for good 
cause, and in no case result in the net loss of the structure, value 
and functions of such natural ecosystem within a watershed or 
other functional catchment area.

Tulalip Tribes of Washington v. Snohomish County, CPSGMHB Case No. 96-3-0029, 
Final Decision and Order, January 1997, at p. 8.

Thus, local governments have the flexibility to adopt critical area 
development regulations that would permit the reduction of the 
geographic extent of, for example, a wetland.  See Pilchuck II, at 
20 [herein 1422]. This could result in the loss of all or a portion of 
an individual site-specific critical area, so long as the values and 
functions of the ecosystem in which the critical area is located are 
not diminished.  The nature of ecosystems necessitates that such 
site-specific judgments, e.g., whether to allow filling in a small 
wetland, be made in the context of the likely impact on the 
function and values of the larger system.  This means that, in the 
circumstance that a local government permits elimination of a 
wetland, for example, it has a duty to assure that the net values and 
functions of the ecosystem are not diminished.  How far afield it 
must look to make this determination is dependent on the specific 
circumstances, whether it is at the level of an entire watershed 
ecosystem, a sub-basin, or other functional catchment area.

Tulalip at p. 8.
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The language of the case reflects generally against the County’s present approach to 
protect all critical areas where they are found, rather that taking a holistic view of the 
system and determining how a system-wide rather than piecemeal approach would best 
serve to protect the functions and values of a critical area.  One place where the defect in 
the County ordinance shows is in the requirement for a reasonable use exception where 
the consequences of a use within a proposed buffer can be fully mitigated.  If mitigation 
is available, then the provisions for additional land use limitations noted below are in 
excess of necessary mitigation and as such not warranted.

3. Reasonable Use Exception

Option Two – With Mitigation

a. Up to 10% of the parcel, or up to one half (1/2) acre (whichever 
is more) may be developed if adverse impacts to critical area 
functions and values are mitigated in accordance with subsection 
18.30.110.F of this section.

b. Low impact development practices are encouraged in all 
development under the reasonable use exception and are required 
for all reasonable use exception development creating a footprint 
greater than 10,890 sq.ft. in size

Comment:  If the applicant can fully mitigate to no net loss or restoration standards, 
there is no legal basis for limiting the development as noted here.  

4. Critical Area Mitigation Requirements

7f. For offsite mitigation actions, an explanation of why on-site 
mitigation was not feasible, along with the site selection criteria 
employed.

8f. When feasible, adverse impacts shall be mitigated on site. If 
this is not possible, and offsite mitigation is proposed, the 
mitigation site shall be located on the same island, as close as 
possible to the development site.

Comment:  The test for offsite mitigation should not be “feasible,” but rather “most 
effective” or most likely to provide necessary benefits.  It is feasible to create a wetland 
in rocky or very pervious soils, but expensive and not likely to last.  As such, the 
“feasibility” test is inconsistent with best available science, which provides that 
mitigation should be in a location with the best chance of providing the necessary 
mitigation within the affected system of basin.
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ATTACHMENT 3

CONSISTENCY WITH MINIMUM GUIDELINES 
AND BEST AVAILABLE SCIENCE 

The County has adopted a wetland ordinance to regulate wetland critical areas. The 
ordinance has the same general flaw as all of the drafts in that it adopts a one formula 
buffer fits all circumstance and as such fails to meet Comprehensive Plan goals as noted 
in a prior section.  In addition, it is specifically defective in that the program fails to meet 
the regulatory guidance for designating and protecting critical areas, including best 
available science.

AN ORDINANCE REGARDING CRITICAL AREA REGULATIONS FOR 
WETLANDS; AMENDING SAN JUAN COUNTY CODE SECTIONS 18.30.150 
and 18.60.170; AND REPEALING APPENDICES A-C OF SJCC 18.30.150

D. The applicable science related to Wetlands and stormwater 
management was reviewed and is summarized in the Best 
Available Science Synthesis for San Juan County, May 2011 (BAS 
Synthesis), which was adopted in Resolution 22-2011. 

Comment:  See notes and comments on this finding in the General section (Attachment 
5)—The 2011 document is out of date and does not reflect the science in the record.

G. An environmental checklist was prepared evaluating potential 
effects of the amendments and a notice of Determination of Non-
significance was issued on August 30, 2011 and published on 
August 31, 2011. The notice was provided to federal, state and 
local agencies in accordance with San Juan County Code 
18.80.050 and WAC 197-11-340 

Comment:  The environmental checklist is woefully out of date and does not reflect the 
consequences of new information and many changes reflected in the ordinance.  Such 
new information and changes require the MDNS be withdrawn and reissued based on the 
new information and changes.  See WAC 197-11-340:

 (3)(a) The lead agency shall withdraw a DNS if:

     (i) There are substantial changes to a proposal so that the proposal is 
likely to have significant adverse environmental impacts;

     (ii) There is significant new information indicating, or on, a proposal's 
probable significant adverse environmental impacts; or

     (iii) The DNS was procured by misrepresentation or lack of material 
disclosure; if such DNS resulted from the actions of an applicant, any 
subsequent environmental checklist on the proposal shall be prepared 
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directly by the lead agency or its consultant at the expense of the 
applicant.

V. This ordinance will replace the existing rating and prescriptive 
buffer system (which was modeled after the Washington State 
Dept. of Ecology’s previous rating system) with a site-specific 
buffer sizing procedure that factors in both the natural 
characteristics of the site and the characteristics of the 
development.

Comment:  The problem is that the County cites many articles concerning wetland 
management, but then misapplies the science found there.  See Technical Memorandum 
from Dr. Lyndon Lee, former head of the Wetland section US EPA, dated August 18, 
2012.  The misapplication of science is not “best available science.”  In this case the 
County twisted the science to fit their own needs, have departed from best available 
science without adequate justification, and as such this is not consistent with RCW 
36.70A.172 as interpreted by the Growth Boards and courts.

XI. Following is a discussion of the scientific principles associated 
with the regulations. Additional discussion can be found in the 
BAS Synthesis and the underlying references adopted to guide this 
review and update. 

Comment:  The discussion fails to distinguish several factors that prevent the County 
program from meeting the best available science test:

1. The requirement to have buffers “around” all wetlands creates significant 
areas of nonconformity, including County roads and many agriculture practices.  Where 
the result of the regulation is to force a change of use over time to a more natural 
condition, the consequence of the regulation is to force restoration rather than 
mitigation, which is in violation of the GMA test (mitigation not restoration is the test, 
Swinomish Indian Tribal Community v. Western Washington Growth Management 
Hearings Bd., 161 Wn.2d 415, 166 P.3d 1198 (2007)) and violates the principles of nexus 
and proportionality by forcing a property owner to accede to a public need without 
regard to the property owner’s contribution to the problem.  As the Supreme Court noted 
in Isla Verde v. City of Camas, 146 Wn.2d 740, 49 P.3d 867 (2002), where the city or 
county is imposing an environmental servitude (e.g. buffer or open space to serve habitat 
functions), the requirement must be “reasonably necessary” in the specific location and 
the burden of proof is on the government.  The County program fails to meet either court 
test.

2. The County program over states the need for protection of all critical
areas as opposed to the system-wide functions and values and as such violates the 
Pilchuck/Tulalip guidelines noted in the general section (Attachment 2).

3. The problem with creating a “no touch” wetland buffer/habitat program 
is that in areas of prior disturbance the likelihood is high that invasive species, including
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reed canary grass, knot weed and other destructive species will invade the area and 
predominate, adversely affecting the benefits described in the literature.

4. Many activities in and around wetlands can enhance the functionality of 
the wetland by preserving and/or enhancing natural functions.  The proposed code fails 
to recognize and encourage enhancement efforts by relying solely on a passive buffer 
system, which at the end of the day is a series of arbitrary calculations regardless of the 
benefit achieved or available alternatives that achieve the same objective with 
significantly less impact.

5. The imposition of buffers by formula where naturally functioning 
conditions do not exist (the built environment) violates the very science used to support 
the program.
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ATTACHMENT 4

FAILURE TO COMPLY WITH STATE LAW AND MINIMUM GUIDELINES 
FOR DESIGNATION AND PROTECTION OF CRITICAL AREAS

The Fish and Wildlife Habitat Conservation Areas Ordinance proposed suffers from a 
number of defects, from a multitude of differing definitions of applicability, to the 
assumption ultimately that all marine shorelines are critical areas without regard to the 
limitations of statute RCW 36.70A.480 or the defining regulations WAC 365-190-
030(6)(a) and WAC 365-190-130.  A detailed section-by-section analysis follows. 

AN ORDINANCE REGARDING CRITICAL AREA REGULATIONS FOR FISH 
AND WILDLIFE HABITAT CONSERVATION AREAS, AMENDING SAN JUAN 
COUNTY CODE SECTION 18.30.160.

B. Fish and Wildlife Habitat Conservation Areas (FWHCAs) are 
described in WAC 365-190-130. Some FWHCAs are located 
within areas subject to the requirements of the Shoreline 
Management Act or SMA (RCW 90.58). Although this update in 
undertaken pursuant to the GMA and is not a Shoreline Master 
Program (SMP) amendment, as part of this required update the 
County intends to address related protection requirements of the 
Shoreline Management Act (SMA) including the requirement to 
protect critical salt water habitats defined in WAC 173-26-221. 

Comment:  Fish and Wildlife Habitat Areas are “defined” at WAC 365-195-030(6)(a).  
The failure of the County to recognize this definition leads to several errors in the County 
program, which is inconsistent with regulatory and statutory guidelines.  The proposed 
CAO does not apply to developed properties within the shoreline jurisdiction, RCW 
36.70A.480(3)(c).

F. The recommendations of the San Juan Initiative Policy Group, 
which included 11 citizens appointed by the County Council, were 
considered in the development of these amendments.

Comment:  The objectivity of this group was challenged and working with staff pushed a 
desired result (this ordinance), rather than providing objective information.  Objective 
voices on the panel asking the questions raised here were ignored.  

I. An environmental checklist was prepared evaluating potential 
effects of the proposed FWHCA protection amendments and a 
notice of Determination of Non-significance was issued on May 1, 
2012and published on May 2, 2012. The notice was provided to 
federal, state and local agencies in accordance with San Juan 
County Code 18.80.050 and WAC 197-11-340. 

Comment:  One problem with the SEPA review is that the checklist failed to assess the 
environmental consequences of the pressure of the ordinance (precluding changes of use 
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or expansion of structures within buffers, creating pressures to relocate uses and 
structures to new undeveloped areas when no net loss could be achieved in situ through 
engineering or mechanical means, achieving the no net loss required by the statute with 
much less loss of new native habitat).

M. The County Council makes the following findings: 

I. The Best Available Science was included in developing the 
proposed amendments, which will protect FWHCAs in 
conformance with the requirements of the Growth Management 
Act. 

Comment:  This Finding is not supported by the record.  See comment letters of A.W. 
Mackie dated 5/16/12 and 8/17/12 on behalf of P.J. Taggares Company and technical 
memoranda from Dr. Lyndon Lee (4/29/12 and 8/18/12); letters on behalf of Common 
Sense Alliance dated 5/16/12 and 10/5/12; and letter from Tim Blanchard, on behalf of 
Common Sense Alliance dated August 20, 2012.

II. Implementing a site-specific approach to sizing buffers and Tree 
Protection Zones for aquatic FWHCAs will effectively protect 
them while maximizing the allowable use of property and 
including the BAS as required by the Growth Management Act. 

Comment:  Contrary to the statement, the ordinance does not achieve effective protection 
or maximize allowable use and is based on the misapplication of a buffer-only approach 
that emphasizes restoration over mitigation, contrary to the “no net loss” standard set 
for Shorelines by the Legislature, RCW 36.70A.480(4), and the provision that shorelines 
are not critical areas unless they meet the definition of critical areas set forth in the 
WDOE guidelines, which these regulations fail to achieve.  See report of Dr. Lyndon Lee 
dated 4/29/12.  As a result, the program outlined in the ordinance is not consistent with 
WDOE minimum guidelines.

V. Of the scientific documents that were reviewed, the following 
references were the most important in development of these 
regulations. These and other documents were made available on 
the County web site. 

Comment:  The program adopted fails to properly apply the guidance mentioned (see 
comment letters of A.W. Mackie dated 5/16/12 and 8/17/12 on behalf of P.J. Taggares 
Company and reports from Dr. Lyndon Lee (4/29/12 and 8/18/12); letters on behalf of 
Common Sense Alliance dated 5/16/12 and 10/5/12; and letter from Tim Blanchard on 
behalf of Common Sense Alliance dated August 20, 2012) and the use of the science fails 
to comply with minimum guidelines in WAC 365-190-030(6) and WAC 365-190-130 and 
as such is not consistent with the minimum requirements for action.

VII. Despite broad outreach for BAS, very little local science is 
available for San Juan County. 
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Comment:  As noted in the letter from A.W. Mackie and the attachment from Dr. Lyndon 
Lee, the Herrera report, the only report in the record dealing with the issue of shorelines 
as critical areas was an inventory but wholly failed to address the elements of WAC 365-
190-030(6) with respect to designation of critical areas.  The reference to maps from a 
variety of agencies identified areas where habitat is found (satisfying the requirements of 
WAC 365-190-130 to consider such areas for critical area designation) does not go the 
required next step and identify which of the areas “serve a critical role” and “if altered” 
jeopardize the survival of the species as required by RCW 36.70A.480(4) and WAC 365-
190-030(6)(a).  As such, the program is not consistent with either the statute for 
designating critical areas along the State’s regulated shorelines nor the applicable 
regulations.

XI. The following waters of the State are designated as FWHCAs: 
lakes and streams. Other waters, and aquatic FWHCAs planted 
with game fish by a government or tribal entity, were not 
designated separately because they are adequately protected under 
other categories of FWHCAs.

Comment:  This assumes that streams include all waters governed by WAC 222-16-
030(1), including “Type S Water,” which are all waters governed by the Shoreline 
Management Act.

a. There are many similarities in the function of stream, lake and 
marine shoreline buffers and Tree Protection Zones and the science 
related to stream buffers and Tree Protection Zones is applicable to 
those along marine shorelines.

Comment:  There are also many differences and it is contrary to best available science to 
import science related to forested buffers (which serve a particular purpose in a stream 
watershed) and apply those findings to the Marine shorelines of San Juan County.  
Particularly when the County acknowledges the dearth of science on the County 
shorelines and the lack of any peer reviewed commentary, saying that forest science is 
properly attributable.  (One example—stream buffers often focus on the benefits of shade 
in keeping the water cool; in marine environment, shade kills eel grass and provides 
habitat for predator fish that eat anadromous fish, providing the scientific basis for 
limiting shade-inducing improvements in the marine waters.)

c. Proposed Tree Protection Zones for aquatic FWHCAs are based 
in part on the Site Potential Tree Height (SPTH) for soil site class 
4, which is the predominant soil site class in San Juan County. On 
page 16 of the 1999 Forests and Fish Report, which is the basis for 
Washington’s forest practices regulations, 110 feet is identified as 
one SPTH for soil site class 4.

Comment:  The Forests and Fish Report dealt with habitat in the lowland forests and 
rivers of Washington State affected by forest practices.  It did not deal with developed 
lands and did not deal with marine shorelines.  The absence of any peer reviewed science 
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supporting the applicability of the report to the shorelines of San Juan County makes this 
wholly without support and not consistent with best available science.

d. Sizes of Tree Protection Zones are based on the requirements of 
Washington’s Forest Practices Act, the FEMAT curves method 
(FEMAT 1993), Murphy (1995), Wenger and Fowler (2000), and 
Brennan (2009). Tree Protection Zones for Type F streams, lakes, 
ponds and marine waters are equivalent to one SPTH for soil site 
class 4 (110 ft.).

Comment:  The record is devoid of any peer reviewed materials supporting the 
application or utility of FEMAT curves for marine shoreline protection and thus the 
requirement is not consistent with BAS.

g. While the buffers prescribed under the Forest Practices Act were 
designed to remove sediment from adjacent forested areas, they 
were not designed to handle the increased flows and dissolved and 
fine textured constituents that are commonly associated with runoff 
from residential and commercial land uses. 

For protection of water quality functions, these regulations use the 
water quality buffer sizing procedure included in the wetland 
section of these amendments, with a predicted pollutant removal 
efficiency of 60%. When considered with existing erosion control 
and stormwater management requirements, particularly those for 
more intense development, this should adequately protect functions 
associated with water quality.

Comment:  The Legislature changed the test for water quality along the State’s 
shorelines to “no net loss of shoreline ecological functions necessary to sustain shoreline 
natural resources.”  RCW 36.70A.480(4).  The County record contains no information 
that the program adopted addresses that issue and there is no science to support a 
program that imposes a higher standard on shoreline development in light of the 
legislative directive.

XVII. The amendments are consistent with the applicable goals 
and policies of the San Juan County Comprehensive Plan. 

Comment:  As noted in the section on consistency with the Comprehensive Plan
(Attachment 1), the Comprehensive Plan supports the maximum use of property that does 
not adversely affect the environment.  The current program prohibits certain activities 
whether the activity would be no net loss or even beneficial to the environment and as 
such is not consistent with the County comprehensive plan.

XVIII. The purpose of buffers and Tree Protection Zones is to 
protect existing functions and values of the FWHCA to be 
protected. [and]
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XIX. In accordance with Growth Management Hearings Board and 
Court rulings, restoration of degraded areas is not required by the 
GMA, though a property owner may voluntarily choose to provide 
restoration as a means of offsetting the adverse impacts of new 
development. 

Comment:  The buffer and tree protection zones frequently mandate enhancement and/or 
restoration in fact, contrary to the identified limit that GMA does not require restoration 
and as such the program is not consistent with the GMA guidelines and court cases.

XX. There was great concern about the effect these regulations 
will have on existing structures, activities and uses that will 
become non-conforming and as a result numerous provisions were 
added to minimize non-conformities and to ensure that non-
conforming structures, uses and activities can continue in 
perpetuity. Regulations allowing for the continued existence of 
these structures, uses and activities are included in the General 
section of the critical area amendments, which will be adopted 
concurrently with these amendments. 

Comment:  The creation of many nonconformities arise from the identification of all 
shorelines as critical areas, contrary to RCW 36.70A.480(5), and mis application of 
buffers to the built environment, which is not consistent with best available science about 
buffers, which is based on the effectiveness of naturally functioning conditions.  See 
technical memorandum from Dr. Lyndon Lee dated August 18, 2012.

18.30.160 Fish and Wildlife Habitat Conservation Areas 
(FWHCAs). 

A. Applicability. Unless exempted or otherwise allowed under 
SJCC 18.30.110, the provisions of this section apply to uses and 
activities in or within 205 feet of fish and wildlife habitat 
conservation areas as defined in SJCC Title 18 (the Unified 
Development Code). In addition, this section applies to uses and 
activities located within 1,000 feet of a golden eagle nest, and ¼ 
mile of a peregrine falcon or great blue heron nest. Many of these 
areas are depicted on maps, however, these maps are only a guide 
and in all cases conditions in the field shall control. In order to 
protect their functions and values, this section limits development 
activities, removal of vegetation and other site modifications 
within FWHCAs and their buffers.

5. Marine Habitat Areas. These areas include the following:

a. All kelp and eelgrass beds;

b. Priority shellfish areas as follows:
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i. All public and private tidelands or bedlands which are approved 
or conditionally approved by the Washington Department of 
Health for shellfish harvest;

ii. Any shellfish protection districts created under Chapter 90.72 
RCW; and

iii. Areas with all of the following attributes: broad intertidal areas, 
bays with geographically restricted wave action and circulation, 
poor or limited flushing, warmer water temperatures, seasonally 
reduced salinities, and increased potential for algae bloom; and

c. All identified smelt spawning areas.

Comment:  The applicability section here reflects some but not all of the areas of 
“consideration” for designation under WAC 365-190-130(2), “(2) Fish and wildlife 
habitat conservation areas that must be considered for classification and designation 
….”  The section does not reflect the definition that the Legislature said must be the basis 
for designation in fact, RCW 36.70A.480(5), found at WAC 365-190-030(6)(a), which 
provides:

     (6)(a) "Fish and wildlife habitat conservation areas" are areas that 
 serve a critical role in sustaining needed habitats and species for the functional 

integrity of the ecosystem, and 
 which, if altered, may reduce the likelihood that the species will persist over the 

long term.
WAC 365-190-030(6)(a), punctuation added for emphasis.

Failure of the County to recognize this legislatively mandated two-part test for 
designation and the complete absence in this record of any consideration of how the 
referenced elements resulted in the designation is a defect in the County program that 
needs to be recognized and corrected during the County’s consistency program.

1. Areas with which endangered, threatened and sensitive species 
have a primary association:

a. Animal species listed under the State or Federal Endangered 
Species Acts as of the adoption date of this ordinance are identified 
below… [including salmon Orcas Rock fish and others] 

Comment:  This section addresses applicability but is broader than the areas listed in 
SJCC 18.030-150 above, creating an internal inconsistency, which is prohibited.  
Further, the County bases its designation on “primary association,” which the general 
section defines as:

“Primary association” in the context of critical area regulations refers to those 
areas that provide fish and wildlife habitat, including physical and biological 
features, that are necessary for a species to survive over the long term. Examples 
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include areas that are necessary for essential life cycle functions including areas 
used for feeding, nesting, breeding, and rearing.

P definitions.

The definition is not consistent with and possible contradicts the WAC definition noted 
above creating a second consistency issue and also providing the opportunity for 
administrative abuse as the competing definitions provide no clear guidance as to the 
standards to be used in making the designation.  

C. Maps. Maps of FWHCAs, including those created and 
maintained by State and Federal agencies, are available from San 
Juan County. These maps show lakes, the location and type of 
most streams, and the approximate location of some protected 
species and habitats. These maps are however only a guide to the 
possible location of these critical areas, and conditions in the field 
control. Maps showing habitats and species that have been 
positively identified, including Type F streams, shall however be 
presumed to be correct until proven otherwise by a qualified 
professional. (Note: Though State regulations prohibit general 
dissemination of detailed maps showing the location of protected 
species, staff can provide available information for particular 
sites).

Comment:  None of the maps identified by the County are based on data consistent with 
the definition of critical areas noted in WAC 365-190-030(6).  Even State maps showing 
“Critical Habitat” for endangered species fail to show any San Juan County habitat 
associated with specific listed species under the WAC criteria and are for different 
purposes and do not translate to a justification for designating all shorelines critical 
areas, as the ordinance seems to do in Section 1a quoted above.  See A.W. Mackie letter 
dated 10/5/12.

E. Protection Standards for Aquatic Fish and Wildlife Habitat 
Conservation Areas (FWHCAs). This subsection establishes 
protection standards for aquatic FWHCAs including a site specific 
procedure for sizing buffers and Tree Protection Zones. 

Aquatic FWHCAs are those that contain or are inundated with 
water at some time during a normal year as follows: 

 Streams. 

 Lakes. 

 Naturally occurring ponds that provide fish and wildlife 
habitat. 

 Shellfish areas. 
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 Kelp and eelgrass beds. 

 Spawning and holding areas for forage fish. 

 Mudflats. 

 Intertidal habitats with vascular plants. 

 Pocket beaches. 

 Bluff backed beaches including associated feeder bluffs. 

 Areas with which the following have a primary association: 
brown pelican; common loon; marbled murrelet; peregrine 
falcon; southern resident orca; stellar sea lion; humpback 
whale; gray whale; sea otter; designated stocks of steelhead 
and chinook and chum salmon; boccocio rockfish; canary 
rockfish; yelloweye rockfish; black oystercatcher; great 
blue heron; and pigeon guillemot. 

Comment:  This section conflicts with the initial applicability section noted above and 
thus creates a document that is not internally consistent—the County needs to be clear on 
what is and is not covered with respect to Marine and other shorelines.  Also, none of this 
material is supported by an inventory that satisfies the test of WAC 365-190-030(6)(a) 
concerning the designation of critical areas as required by RCW 36.70A.480(5) and is 
thus inconsistent with the legislative mandate to designate as critical areas only those 
habitats meeting the established definition quoted above.

1. Sizing Procedures for Buffers and Tree Protection Zones. 
This subsection provides a site specific procedure for determining 
the size of vegetative buffers and Tree Protection Zones necessary 
to protect aquatic FWHCAs. Three separate components are 
considered: a water quality buffer that applies in all cases, Tree 
Protection Zones that apply to areas with trees, and a coastal 
geologic buffer that applies to areas subject to erosion caused by 
currents, tidal action, or waves. For properties with characteristics 
that vary, (e.g. a portion of the parcel has trees or a geologically 
hazardous area, and other areas of the parcel do not), the size of 
required buffers and Tree Protection Zones may vary, resulting in 
buffers and Tree Protection Zones that are larger in some areas and 
smaller in others. (Note: SJCC 18.50.330 also contains setback 
standards for marine shorelines and lakes over 20 acre)

Comment:  The buffers described here apply to marine shorelines not otherwise exempt 
by RCW 36.70A.480(3)(c), most commonly undeveloped shorelines.  But even 
undeveloped shorelines are entitled to the protections of RCW 36.70A.480(4) (no net 
loss) and RCW 36.70A.480(5) (not all shorelines are critical areas), which this section 



80971-0001/LEGAL25215857.1 -9-

fails to do.  As a result, the section is not consistent with the mandates of the GMA found 
in RCW 36.70A.480(4) and (5) and thus fails the consistency with state legislation and 
“minimum guidelines” test.

Step 3. Water Quality Buffer. Determine the size of the water 
quality buffer for 60% pollutant removal using the procedures in 
SJCC 18.30.150 (Wetlands) and Table 3.6. (Note: Within UGAs a 
reduced buffer option may be used if adverse impacts are 
mitigated). 

Comment:  No matter how complex the formula, the program still imposes significant 
buffers over lands that are often able to meet the no net loss test without imposing a 
buffer.  Such programs violate the “no net loss” test set by the Legislature in RCW 
36.70A.480(4) and for this reason the ordinance fails to meet the requirements for 
consistency with legislative requirements.  Also, as noted in the technical memorandum
from Dr. Lyndon Lee referenced above, the imposition of simple buffers (even those 
driven by complex formulas), fail to recognize that the BAS for buffers is not based on 
formulas but on site-specific conditions where buffer can in fact achieve a given purpose 
and the imposition of environmental servitudes such as buffers (Isla Verde v. City of 
Camas, 146 Wn.2d 740, 49 P.3d 867 (2002)) require the government to prove them 
“reasonably necessary” under the facts of a specific situation.  As written the section 
fails to comply with and thus is inconsistent with both legislative and court-based 
decisions.

Step 4 and 5. Tree Protection Zones. For areas with trees identify 
Tree Protection Zone(s). If desired, Tree Protection Zones may be 
averaged. 

Comment:  The tree protection zones have several defects.  First, it may apply to one tree 
or a number of trees and is so vaguely worded as to fail the requirement to provide 
proper administrative guidance.  Also, the ordinance imposes significant tree protection 
buffers (110 feet) whether the shoreline fronting the property is a critical area under the 
definition in WAC 365-190-030(6)(a) or whether such a buffer is “reasonably necessary 
to protect” the no net loss of shoreline ecological functions necessary to sustain 
shoreline natural resources as defined in the WAC.  As such, the program is not 
consistent with legislative requirements and minimum guidelines and must be corrected. 

Step 1. Location relative to aquatic FWHCAs. Is the proposed 
development, removal of vegetation or other site modification 
located in or over a designated aquatic FWHCA? Is it located 
within 205 feet of the bank full width (BFW) of a stream as 
defined in WAC 222-16-010?

Comment:  “Stream” as defined in WAC 222-16-010 includes marine shorelines and 
“Bank full width is defined as:
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"Bankfull width" means:
(c) For tidal water - Line of mean high tide.

As such, the provision applies to all marine shorelines without any inventory or finding in 
the record to show that the County considered the factors in WAC 365-190-130(2) under 
the criteria of WAC 365-190-030(6) and the legislative mandate to specify as critical 
areas only those shorelines that meet the “definition” of critical areas.  The provision is 
thus inconsistent with minimum guidelines and legislative mandates.

The provision is also inconsistent with the section that limits critical areas to those 
defined in SJCC 18.30.150 noted above, or only those areas with which an endangered 
species has a “primary association” also noted above, creating three distinct and 
inconsistent definitions for FWHCA critical area on marine shorelines.

Step 3. Determine the size of the water quality buffer for 60 % 
pollutant removal using the procedures in SJCC 18.30.150 
(Wetlands) and Table 3.6. The water quality buffer extends 
landward horizontally from the bank full width of streams (as 
defined in WAC 222-16-010) and the OHWM of lakes, ponds, and 
marine shorelines. (Note: Within UGAs a reduced buffer option 
may be used if adverse impacts are mitigated

Comment:  Conflicts with both legislation and minimum guidelines for the reasons noted 
with respect to buffers above.

Step 4. For areas with trees, including individual trees, identify 
Tree Protection Zones. Trees and the wood, leaves, needles and 
insects that are associated with trees, help support the aquatic food 
chain and aquatic FWHCAs. Use Table 3.9 to determine the 
landward extent of the area to be evaluated for Tree Protection 
Zone requirements. If any trees are in these evaluation areas, they 
must be protected with a Tree Protection Zone.

Comment:  Conflicts with both legislation and minimum guidelines for the reasons noted 
with respect to tree protection zones noted above.

Table 3.9 Tree Protection Zone Evaluation Area

Type F (Type 2 or 3) streams, lakes, ponds designated as 
FWHCAs, and marine waters 

110 feet from Ordinary High Water Mark or Bank Full Width

Comment:  Conflicts with both legislation and minimum guidelines for the reasons noted 
with respect to tree protection zones noted above.  A one-size-fits-all situation is never 
the proper application of best available science (see August 18, 2012 technical 
memorandum from Dr. Lyndon Lee) and the County has pointed to nothing in the record 
to support such a claim.
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Where structures or impervious surfaces, legally established prior 
to the effective date of these regulations, encroach into a required 
buffer or Tree Protection Zone, the buffer or zone shall be 
modified to exclude the footprint of those structures and 
impervious areas. Structures, roads and other impervious areas 
may be modified, replaced, relocated, or expanded within the 
development area existing on the effective date of these 
regulations, in conformance with the procedures and requirements 
of SJCC 18.30.110.G.

Comment: The section says structures in the buffers are not “nonconforming,” but are 
subject to the same restrictions as a nonconforming use without the requirement to show 
that an expansion will harm the shoreline environment or cannot be mitigated through a 
no net loss requirements.

6.b. Buffers and Tree Protection Zones Do Not Cross Some 
Roads. Buffers and Tree Protection Zones do not extend across 
public roads. For private roads, buffers and Tree Protection Zones 
do not extend across the road when the road design, flow of runoff, 
quantity of traffic, and/or gap in tree canopy result in an area that 
does not support functions and values of the FWHCA to be 
protected, as determined by a qualified professional

Comment: There is noting in the record to justify treating private roads differently than 
public roads and the test to do so is not supported by any science in the record and the 
section is without any guidance to identify how an administrator is to make the required 
decisions.  For that reason the provision is not consistent with GMA legislation or 
guidelines.

2. Structures, Uses and Activities Allowed and Prohibited in 
and over Aquatic FWHCAs and their Water Quality Buffers 
and Tree Protection Zones. 

Comment:  The entirety of this section is inconsistent with legislative and minimum 
guidelines for designation and protection of critical areas as it is based on formulaic 
requirements that make no reference to the no-net-loss test or whether the fronting 
shoreline is in fact a critical area—both fatal defects as a result of inconsistency with 
minimum standards.

Table 3.10 Structures, Uses and Activities Allowed in and over 
Aquatic FWHCAs and Their Water Quality Buffers

Comment:  The entirety of this section is inconsistent with legislative and minimum 
guidelines for designation and protection of critical areas as it is based on formulaic 
requirements that make no reference to the no-net-loss test or whether the fronting 
shoreline is in fact a critical area—both fatal defects as a result of inconsistency with 
minimum standards.
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7. Standards and Requirements for Shoreline Modifications. 
Shoreline modifications, including shoreline stabilization 
measures, are allowed within and over aquatic FWHCAs and their 
buffers subject to this section and SJCC chapter 18.50. These 
requirements remain in effect until they are replaced with an 
approved comprehensive update of the Shoreline Master Program. 
Unless specifically allowed by this section and SJCC chapter 
18.50, construction of new shoreline modifications is prohibited.

Comment:  The entirety of this section is inconsistent with legislative and minimum 
guidelines for designation and protection of critical areas as it is based on formulaic 
requirements that make no reference to the no-net-loss test or whether the fronting 
shoreline is in fact a critical area—both fatal defects as a result of inconsistency with 
minimum standards.
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ATTACHMENT 5

THE COUNTY ORDINANCE DOES NOT COMPLY WITH 
BEST AVAILABLE SCIENCE REQUIREMENTS

The County had several defects in its attempt to include best available science as required 
by RCW 36.70A.172.  The County attempted to cut off discussion of best available 
science in 2011, yet significant new information about both science and the proper use of 
science was submitted during the public hearing process that was not included and/or not 
properly considered in the creation of the ordinance.  In addition, the County elected to 
pick and choose points from technical articles that supported the position they wanted to 
take, without due consideration to whether the use of the material was applicable to the 
San Juan County situation (particularly shorelines) or appropriate to protect properly 
identified critical areas. Finally, the County wholly punted on the requirement to identify 
habitat that was critical within the meaning of WAC 365-195-905(5), instead, listing all 
habitat listed in WAC 365-190-130(2) identified solely by location on state and federal 
agency maps, regardless of context, priority, present function, importance to long-term 
survival, or risk of upset if upland development occurs.  Adopting an “all habitat is 
critical” approach to Marine Shorelines for Fish and Wildlife Habitat Conservation Areas 
and Wetlands is both contrary to BAS and to State guidelines and is a fatal flaw in the 
County ordinances as inconsistent with minimum guidelines, BAS regulations and state 
law.  A brief summary of the concerns with respect to General regulations follows.

It is useful here to consider notes from the Western Washington Growth Management
Hearings Board on the topic of BAS as they reflect directly on the concerns raised by 
CSA.

Buffer width requirements for Type 1 waters involving minor new
development establishing a 150 foot width in “natural” areas, a 75 
foot width in “conservancy” areas and a 50 foot width in “rural”
areas removes substantial interference. PPF v. Clallam County, 00-
2-0008 (Compliance Order, 10-26-01).

Comment:  Type 1 waters include marine shorelines in both Clallam County and the San 
Juan Islands.  The County has failed to provide any basis for requiring buffers 
significantly larger (2-4 times) than those upheld in Clallam County, which with respect 
to Marine shorelines is no different from the San Juan shorelines.

The adequacy of a riparian buffer proposal is ultimately measured 
not by the characteristics of the buffer, but by the effect of that 
buffer on the fish habitat. FOSC v. Skagit County, 96-2-0025 
(Compliance Order, 2-9-01).

Comment:  The County program is based solely on a series of sliding scales for imposing 
a buffer, whether or not the buffer is applicable or appropriate to the location and 
habitat at issue and without regard to the impact or lack thereof of a proposed 
development on the fish.  The imposition of buffers where no impact is evident is 
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inconsistent with the guidelines and without legal support under the applicable laws and 
regulations.

In determining what is “science” under BAS a process that consists 
of four stages of (1) making observations, (2) forming hypothesis, 
(3) making predictions and (4) testing those predictions is 
fundamental to the establishment of an appropriate “science.” A 
major principle of scientific inquiry is replication. The principle of 
replication is most generally used in the scientific community as 
“peer review.” FOSC v. Skagit County, 96-2-0025c (Compliance 
Order, 8-9-00) & FOSC v. Skagit County, 00-2-0033c (FDO, 8-9-
00) WEAN v. Island County, 98-2-0023 (Compliance Order, 3-6-
00).

Comment:  In the present case, the County went out of its way to “purchase” an opinion 
consistent with the planner’s objectives, rather than asking what a true protective 
measure would require under a variety of different circumstances. 

A local government may not choose its own and/or outdated 
science and disregard BAS in order to support the choice it wants 
to make. See HEAL v. GMHB, 96 Wn. App 522 (1999). ICCGMC 
v. Island County, 98-2-0023 (Compliance Order, 3-6-00). Diehl v. 
Mason County, 95-2-0073 (Compliance Order, 3-22-00).

Comment:  The County here cherry picked the science it wanted to use, regardless of 
appropriateness to the circumstance, applicability to a wide variety of different 
properties or necessity to protect fish in the context of a given property and proposed 
development.

A local government may not ignore BAS in favor of the science it 
prefers simply because the latter supports the decision the local 
government wants to make. See HEAL v. GMHB, 96 Wn. App. 522 
(1999). Diehl v. Mason County, 95-2-0073 (Compliance Order, 3-
22-00) WEAN v. Island County, 98-2-0023 (Compliance Order, 3-
6-00).

Comment:  The County here cherry picked the science it wanted to use, regardless of 
appropriateness to the circumstance, applicability to a wide variety of different 
properties or necessity to protect fish in the context of a given property and proposed 
development.

A local government may not choose its own and/or outdated 
science and disregard BAS in order to support the choice it wants 
to make. See HEAL v. GMHB, 96 Wn. App 522 (1999). ICCGMC 
v. Island County, 98-2-0023 (Compliance Order, 3-6-00).

Comment:  The County here cherry picked the science it wanted to use, regardless of 
appropriateness to the circumstance, applicability to a wide variety of different 
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properties or necessity to protect fish in the context of a given property and proposed 
development.

A local government may not choose its own and/or outdated 
science and disregard BAS in order to support the choice it wants 
to make. See HEAL v. GMHB, 96 Wn. App 522 (1999). ICCGMC 
v. Island County, 98-2-0023 (Compliance Order, 3-6-00).

Comment:  The County here cherry picked the science it wanted to use, regardless of 
appropriateness to the circumstance, applicability to a wide variety of different 
properties or necessity to protect fish in the context of a given property and proposed 
development.

The discretion of a local government in designating and protecting 
CAs is limited by the requirements to: (1) ensure compliance with 
the GMA, (2) protect CAs, (3) ensure no net loss of CA functions, 
and (4) include BAS. ICCGMC v. Island County, 98-2-0023 (FDO, 
6-2-99).

Comment:  Nowhere in the record of these proceedings is there evidence that all marine 
shorelines should be critical areas, or that only buffers should be used to protect marine 
shorelines.  In developing this preclusive regulation the County did not ensure 
compliance with GMA, failed to protect critical areas (in some locations the buffers 
prescribed may not be adequate to protect a particularly sensitive area), in most 
locations the provisions go beyond no net loss to restoration and BAS is ignored or 
misapplied.

A CP and a SAP must fit together and no one feature of either plan 
may preclude achievement of any other feature of either plan. 
Carlson v. San Juan County, 00-2-0016 (FDO, 9-15-00).

Comment: As noted in the section on Comprehensive Plan (Attachment 1), the County’s 
selection of a preclusive (buffer-only) ordinance is contrary to the goal of the 
Comprehensive Plan to allow the maximum utility of property consistent with protection 
of critical area functions and values within the applicable system.

In order the achieve the consistency required by the GMA, a 
county and each of its cities must start from the same point and 
follow the agreements set forth in the CPPs. C.U.S.T.E.R v. 
Whatcom County, 96-2-0008 (FDO, 9-12-96).

Comment:  There is no evidence in the record that the County has made an effort to 
assure that its plan is consistent with that of Friday Harbor or that they started from the 
same point.  For example, as of this writing, Friday Harbor does not agree that all 
shorelines are critical areas.
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AN ORDINANCE REGARDING GENERAL 
REGULATIONS FOR CRITICAL AREAS;

Comment:  The BAS findings in support of the General Regulations are not supported by 
evidence in the record.  This defect applies to all other references to the BAS in the 
findings for each of the ordinances.  The defective finding is as follows:

C. The applicable science related to critical areas was reviewed 
and is summarized in the Best Available Science Synthesis for San 
Juan County, May 2011, adopted in Resolution 22-2011 

Comment:  When CSA had the referenced BAS document identified in the County findings 
examined by qualified experts several defects were identified:

 The BAS synthesis document was just that, a synthesis of selected materials.  As the 
propriety or applicability of the science referenced to the conditions in the San Juans 
was neither explained nor peer reviewed, the document is not BAS as to the 
applicability of the buffer programs mentioned to the conditions in the San Juan 
Islands and not consistent with Chapter 365-195 WAC.

o The BAS synthesis that was adopted by the Council does not itself meet the 
requirements of BAS. It is not BAS per Table 1, WAC 365-195-905, because, 
as a synthesis, it was not peer reviewed. Therefore, to the extent that the 
County relies on this synthesis, they are departing from BAS, and SEPA is 
recommended as one way of evaluating departures from BAS.

o Based upon the only available review of the BAS synthesis by a highly-
published professional, serious flaws exist. Dr. Tim Verslcyke of Woods Hole 
Oceanographic Institute noted that the science regarding buffers had been 
cherry picked:

 “The meta-analysis presented in Mayer et al. (2007) found only weak 
correlations between riparian buffer width and nitrogen removal, 
indicating that factors other than buffer width influence buffer 
effectiveness.  Furthermore, Mayer et al. (2007) found that only 
herbaceous buffers were more effective at removing nitrogen when 
wider, whereas no statistically significant relationship was found 
between nitrogen removal and width of forested, forested/wetland, and 
wetland buffers.  As a result, the proposed buffer sizing procedure is 
based on weak correlations between only one pollutant (i.e., 
nitrogen) and only selected vegetated buffers (i.e., herbaceous) and it 
is therefore not reflective of best available science; and

 The statement that “nitrogen is one of the most difficult contaminants 
to remove, and if buffers will adequately remove nitrogen it is likely to 
remove many other contaminants” (San Juan County Council, 2012a, 
p. 7) is a significant oversimplification of the current state-of-the-
science of chemical fate and transport and buffer effects on water 
quality (e.g., as summarized in San Juan County, 2011, pp. 58-60) and 
is not reflective of best available science.


